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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

As it previously ruled in this case with regard to defendant and issuing 

company, Pacific Life, the Federal Court in the Northern District of Texas, in 

Patel, et al. v. Pacific Life Insurance Co., et al., Civ. Action No. 3:08-CV-249-B 

(N.D. Texas, March 8, 2011), dismissed fraud and misrepresentation claims against 

consultants who designed, recommended and/or promoted a 412(i) plan funded 

with specially-designed insurance contracts.  The Court held that such claims 

cannot be proven based upon IRS guidance issued subsequent to the statements 

and representations made by the defendants. 

The ruling in Patel v. Pacific Life Insurance Co., the third reported decision in the case, is based 

on the plaintiffs' allegations that the 412(i) plan promoted, recommended and/or designed by the 

defendants was in actuality an illegitimate tax shelter because it was funded by a specially-designed 

insurance policy with high premiums, a low cash surrender value, and a death benefit at least $100,000 in 

excess of the plan's death benefit.  According to the complaint, the defendant knew or should have known 
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that the plan would have been scrutinized by the IRS and deemed abusive and illegal.  The plaintiffs have 

further alleged that defendants, focused on the fees, failed to disclose the risks associated with the plan. 

 

In the Court's initial decision, plaintiffs' complaint was dismissed because it failed to contain 

information regarding (1) when the alleged representations were made; (2) where the alleged 

representations were made; (3) why the alleged representations were false or misleading when made; and 

(4) what facts Pacific Life failed to disclose and why those omitted facts make the affirmative 

representations misleading.  For more information regarding the initial decision in Patel, see our Bulletin 

No. 09-69. 

 

Following the plaintiffs' filing of an amended complaint, the Court granted the motion to dismiss 

filed by Pacific Life because the complaint failed to explain why alleged representations were false when 

made in 2003.  This second decision was relevant because it provided that guidance issued by the IRS in 

2004 and 2005 regarding the legality of certain types of 412(i) plans cannot be used to prove fraud relating 

to statements and representations regarding such plans prior to the release of the guidance.  For more 

information regarding the Court's dismissal of claims against Pacific Life in the second decision in Patel, 

see our Bulletin No. 10-95. 

 

This third decision in Patel addresses the consultants' motion for judgment on the pleadings, based 

upon the Court's second decision in Patel.  In favor of the motion for judgment, the defendants argued that 

the plaintiffs' allegations against the consultants are "nearly identical to" and "completely intertwined" with 

the claims against Pacific Life.  Consequently, based on the decision dismissing the claims against Pacific 

Life, plaintiffs' claims against the consultants also should be dismissed.  Quoting heavily from its opinion 

in the second Patel decision, the Court found that the claims of misrepresentation and fraud could not be 

sustained based upon representations made prior to the issuance of guidance in 2004 and 2005.  Thus, the 

Court dismissed all misrepresentation and fraud claims against the consultants, along with the plaintiffs' 

claim of conspiracy.  According to the Court, liability for conspiracy can be found only if there is liability 

for an underlying tort.  In this case, because all other counts have been dismissed, there is no underlying 

tort on which to base liability for conspiracy. 

 

The Court's third decision in Patel reiterates that claims of fraud or misrepresentation cannot be 

sustained in the Northern District of Texas regarding representations made about 412(i) plans prior to 2004 

if the proof of such allegations is guidance issued by the IRS in 2004 and 2005 calling into question the 

legality of certain 412(i) plan designs. 

 

We note that courts in other federal districts have ruled differently in similar cases.  Compare Berry 

v. Indianapolis Life Insurance Company, discussed in our Bulletin No. 09-95, and Kennard v. 

Indianapolis Life Insurance Company, in which the court, on similar alleged facts, refused to grant 

dismissal.  (See our Bulletins Nos. 06-38 and 06-42.) 

 

Any AALU member who wishes to obtain a copy of Patel v. Pacific Life Insurance Co. (March 8, 

2011) may do so through the following means: (1) use hyperlink above next to “Major References,” (2) log 

onto the AALU website at www.aalu.org and enter the Member Portal with your last name and birth date and 

select Current Washington Report for linkage to source material or (3) email Anthony Raglani at 

raglani@aalu.org and include a reference to this Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

http://www.aalu.org/
mailto:raglani@aalu.org
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In the event that this Washington Report is also considered to be a “marketed opinion” within the 

meaning of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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